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EXAMINER'S ANSWER 


This is in response to the appeal brief filed 07/28/2003. 
(1) Real Party in Interest 
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A statement identifying the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

A statement identifying the related appeals and interferences which will directly 
affect or be directly affected. by or have a bearing on the decision in the pending appeal 
is contained in the brief. 

(3) Status of Claims 

The statement of the status of the claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 

(5) Summary of Invention 

The summary of invention contained in the brief is correct. 

(6) Issues 

The appellant's statement of the issues in the brief is correct. 

(7) Grouping of Claims 

Appellant's brief includes a statement that claims 33-71 do not stand or fall 
together and provides reasons as set forth in 37 CFR 1 .192(c)(7) and (c)(8). 

(8) Claims Appealed 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(9) Prior Art of Record 

2,072,516 SIMPSON ETAL. 10-1981 

3,191,618 McKIM 06-1965 
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1,701,277 


SHINDEL 


02-1929 


812,706 


WARBASSE 


02-1906 


4,934,362 


BRAUN 


06-1990 


(10) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 


The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 33-56,63-69 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Simpson et al. ('516) in view of McKim ('618) for the reasons set forth on pages 2-6 
of the Office action dated 07/06/2001 . 

As to claim 63, Simpson et al. as modified by McKim as discussed above with 
respect to claim 33, also teach the flexible flap being positioned on the valve seat such 
that the flap is pressed towards the seal surface in an abutting relationship therewith 
when a fluid is not passing through the orifice (page 2, lines 39-42 of Simpson et al. 
which expressly discloses that the valve flap (1 3) of fig. 2 is arranged to cover the orifice 
during inhalation). Inhaled air enters the interior of the mask (fig. 1 ) through the filter 
material of the body of the mask and exhaled air exits the interior of the mask of 
Simpson et al. via the exhalation valve (fig.2). Simpson et al. disclose the use of the 
mask in environments which have noxious fumes present; consequently, given the 


Claim Rejections - 35 USC § 103 
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manner of operation of the filtering mask and exhalation valve, in order for it to protect a 
wearer from noxious fumes, it stands to reason that the exhalation valve remains closed 
in all physical orientations (i.e. the exhalation valve body is pressed towards the seal 
surface in an abutting relationship when (during inhalation) fluid is not passing through 
the orifice (16)) except during user exhalation. Otherwise, resort is had to McKim (figs. 1 
and 3) which teach a valve which is pressed towards the seal surface in abutting 
relationship therewith under any orientation of .the valve when no external forces from 
the movement of fluid are exerted upon the flap. 

As to claims 64 and 65, the particular material from which the valve seat of Simpson 
et al. is made and the manner of making the valve seat can be arrived at through mere 
routine obvious experimentation and observation with no criticality seen in any particular 
material nor in the manner of making the seat. It is noted that Simpson et al. (page 2, 
line 39) discloses that the valve flap being made from a plastic material. It is submitted 
that it would hgve been obvious to make the valve seat from any well known material 
including plastic by any well known method including injection molding because it (the 
valve seat) would physically cooperate more effectively with a valve flap of the same 
material than one made from a different material. 

As to claims 66-69, McKim (fig. 3) teaches a valve seat which includes a planar flap 
retaining surface that has two securement points associated therewith, the flap retaining 
surface also being positioned on the valve seat to allow the flap to be pressed in an 
abutting relationship to the seal surface when fluid is not passing through the orifice 
(col.1, lines 60-72 and col.2, lines 23-28). 
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Claim 57 is rejected under 35 U.S.C. 103(a) as being unpatentable over Simpson 
et al. in view of McKim as applied to claims 33-56,63-69 above, and further in view of 
Shindel ('277). 

The difference between Simpson et al. and claim 57 is the inclusion of a valve cover, 
the flexible flap being held in position on the valve seat by mechanical means. 

Shindel (col.2, lines 59-66) teaches a valve securing device in the form of a valve 
cover (7) that is disposed over the valve seat and that comprises a surface (14) that 
mechanically holds flexible flap (6) against the flap retaining surface (5). Shindel cites 
the advantages of simplicity of arrangement and ready removability of the cover when 
desired which would allow for replacement and/or cleaning of the valve and orifices. 

It would have been obvious to modify the manner of attachment of the exhalation 
valve of Simpson et al. to employ a cover over the valve seat because it would have 
provided a simple arrangement with ready removability of the cover when desired and 
because it would have provided protection for the exhalation valve as taught by Shindel. 

Claims 58-62,70,71 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Simpson et al. in view of McKim as applied to claims 33-56,63-69 above, and 
further in view of Warbasse (706) and Braun ('362). 

The differences between Simpson et al. and claim 58 are a valve cover having a fluid 
impermeable ceiling that increases in height in the direction of the flexible flap from the 
first end to the second end and cross members that are disposed within the opening of 
the valve cover. 
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Warbasse teaches a valve cover (1 1 ) having a fluid impermeable ceiling that 
increases in height in the direction of the flexible flap from the first end to the second 
end for the purposes of protecting the valve flap (12), controlling the extent of 
movement of the valve flap, and controlling the direction of fluid flow exiting the mask 
via the valve. 

It would have been obvious to modify the valve (fig. 2) of Simpson et al. to provide a 
valve cover because it would have provided a means for protecting the valve flap (12), 
controlling the extent of movement of the valve flap, and controlling the direction of fluid 
flow exiting the mask via the valve as taught by Warbasse. 

Braun, in an exhalation valve for a filtering face mask, teaches cross members 
(19,20) which are slightly recessed beneath the seal surface (18) for the purpose of 
increasing the sealing force (col. 4, lines 36-41) and cross members (25) that are 
disposed within the opening of the valve cover for the purpose of protecting the valve 
against debris (col.4, lines 25-26). 

It would have been obvious to modify the cross members of Simpson et al. (structure 
through which openings 16 extend) to recess them slightly beneath the seal surface 
because it would have provided a increased sealing force as taught by Braun. 

As to claim 59, Warbasse teach a valve cover (1 1 of fig.2) having an opening in the 
valve cover which is approximately parallel to the path traced by the second end of the 
flexible flap during its opening and closing. 

As to claim 60, Simpson et al. as further modified by Warbasse teach a cover which 
directs exhaled downwards when the mask is worn by a person. 
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As to claim 61 , the cover (#1 1 of figs.2 and 3) of Warbasse shows fluid impermeable 
sidewalls. 

As to claim 62, the opening in the cover of Simpson et al. as modified by Warbasse 
is at least the size of the orifice in the valve seat as illustrated in figs.3 and 4 of Simpson 
etaL 

As to claim 70, the valve seat of Simpson et al. as modified by McKim and as further 
modified by Braun teaches a valve seat including a seal ridge (18 of Braun), onto which 
a seal surface is disposed, and a flap retaining surface, onto which the two securement 
points are located, the flap retaining surface being positioned on the valve seat to allow 
the flap to be pressed in an abutting relationship to the seal surface when a fluid is not 
passing through the valve (as discussed above with respect to claim 63 and with 
respect to claims 66-69). 

As to claim 71 , the two securement points of Simpson et al. as modified by McKim 
are located outside a region encompassed by the orifice (see fig.3 of McKim and fig. 2 of 
Simpson et al.). 

Response to Arguments 

I. Applicant's arguments filed 10/15/01 regarding claims 33-57,63- 
71 have been fully considered but they are not persuasive. 

Applicant's arguments hinge on speculation of a possibility that valve flap (1 5) of . 

Simpson et al. might "droop" away from the valve seat. There is no support in the 
disclosure of Simpson et al. which formsa basis for such a position. The mask body of 
Simpson et al. (fig. 1 ) is disclosed as filtering inhaled air and releasing exhaled air 
through exhalation valve (fig. 2). The mask of Simpson et al. is disclosed as being worn 
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by persons in which the ambient atmosphere contains gaseous or vaporous 
contaminants (page 1 , lines 24-28). In order for the mask of Simpson et al. to function 
as it is intended (and there is no reason to even suspect that is does not), the exhalation 
valve (fig.2) must remain closed until a wearer exhales; otherwise, gaseous or vaporous 
contaminants would leak into the interior of the mask body and be inhaled by such a 
wearer. 

Applicant is reminded that the language of each of claims 33 and 63 requires only 
that the valve flap be pressed towards the seal surface in an abutting relationship 
therewith when a fluid is not passing through the orifice. As discussed above with 
respect to claim 33, Simpson et al. teach such an arrangement during a wearer's 
inhalation period. That is, even if the valve flap (15) of Simpson et al. were to "droop" 
away from its seat during a period of time when a wearer is neither inhaling nor 
exhaling, there is at least A time period (i.e. inhalation) during which no fluid is flowing 
through orifice (16) simultaneous with the valve flap (15) being pressed in an abutting 
relationship with the valve seat. 

The Castiglione Affidavit is based upon the stated assertion (e.g. page 2, paragraph 
#9) that the valve flap (15) is not pressed into abutting relationship with the valve seat 
when a wearer is neither inhaling nor exhaling. While such may be the case, there is no 
objective evidence (e.g. a physical test of the mask disclosed by Simpson et al.) to 
support such a conclusion. Consequently, the affidavit is not persuasive. 
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II. Applicant's arguments filed 04/02/2002 have been fully 
considered but they are not persuasive. 

Applicant's arguments regarding the propriety of the combination of prior art to 

Simpson et al. and McKim are disagreed with. Inasmuch as the valve flap of McKim lifts 
from the valve seat responsive to the pressure of the fluid passing therethrough and 
reseats due to its resilience, it does exhibit flexibility. Applicant's arguments alleging that 
one of ordinary skill would not consult consult reed valves for. high speed engines may 
be accurate; however, the fact that McKim teaches the mounting of a valve flap in a 
curved orientation for the expressed purpose of increasing the efficiency of the seal 
between the valve flap and valve seat is seen as relevant information to one of ordinary 
skill in the creation of a more efficient seal between a valve and seat in any environment 
including the environment of valves in the respiratory arts. 

Applicant's arguments filed 09/1 1/2002 have been fully considered but they are 
not persuasive. 

The Bowers, Fabin and Betts Affidavits have been considered but are not 
persuasive for the following reasons: Applicants' argument that McKim constitutes 
nonanalogous art because it has been held that a prior art reference must either be in 
the field of applicant's endeavor or, if not, then be reasonably pertinent to the particular 
problem with which the applicant was concerned, in order to be relied upon as a basis 
for rejection of the claimed invention. See In re Oetiker, 977 F.2d 1443, 24 
USPQ2d 1443 (Fed. Cir. 1992). In this case, is is submitted that one of ordinary skill 
would look to the art of valves (which includes McKim ('618)) to address problems 
associated with the effectiveness of valve seating of a valve element which is used for 
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controlling the direction of flow of breathable air through such a valve. McKim clearly 
addresses the problem of effectiveness of valve seating by non-aligning the flap 
retaining surface and the seal surface relative to each other thereby providing effective 
seating without float or bounce after each opening (col.1 , lines 64-72). 

Applicants' argument that the valve of McKim lacks the required flexibility of 
applicant's invention is disagreed with because McKim (figs.1 and 3) illustrates flexibility 
of the valve flap (14). Further, the manner of bending illustrated in figs.1 and 3 of McKim 
is consistent with appellants definition of a "...the flap can form or bend in the form of a 
self-supporting arc when secured at one end as a cantilever and view from a side 
elevation...". Finally, no particular degree of flexibility is quantitatively and/or structurally 
defined in any manner which is unobvious over the prior art combination of Simpson et 
al. as modified by McKim. 

Applicants' assertion that the examiner has not provided any teaching, suggestion 
or motivation to combine the prior art to Simpson et al. and McKim is not accurate. As 
set forth above in the body of the rejection, the reason for combination of Simpson et al. 
with McKim is because it would have provided for quick effective seating without float or 
bounce after each opening as taught by McKim (col.1 , lines 64-72). 

Applicants' assertion that Simpson et al. and McKim each present very good 
evidence of a lack of motivation to combine their respective teachings because no one 
of ordinary skill in the respirator art has made use of the teachings of McKim in making 
an exhalation valve is not accurate because examples of the use of the manner of 
mouting valves as taught by McKim do exist in the respirator art. The mounting of 
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flapper valves in the respirator art by clamping a stationary portion of the flap in a 
different plane than the sealing surface (i.e. seat) resulting in a curved configuration 
which physically biases a free end of the valve to a closed position is well known (see 
fig. 3 of Simpson et al.). Another example is seen in the prior art to Matheson (cited but 
not applied) U.S. Patent 2,999,498, fig.8 and col.1, lines 38-46. 

Applicants 1 argument that the prior art fails to teach or suggest the advantages of 
applicant's can provide is disagreed with because appellant is arguing against the 
references individually and one cannot show nonobviousness by attacking references 
individually where the rejections are based on combinations of references. See In re 
Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 
231 USPQ 375 (Fed. Cir. 1986). 

Applicants' argument that the examiner has not provided a reason for combining 
Warbasse with Simpson et al. is not accurate. As stated herein above in the body of the 
rejection, it would have been obvious to modify the valve (fig. 2) of Simpson et al. to 
provide a valve cover because it would have provided a means for protecting the valve 
flap (12), controlling the extent of movement of the valve flap, and controlling the 
direction of fluid flow exiting the mask via the valve as taught by Warbasse. This reason 
is drawn from the overall teachings of Warbasse. It is neither merely a conclusory 
statement nor a subjective belief. 
(11) Response to Argument 

Appellants' arguments regarding any pre-stress on the valve flap of Simpson et al. 
hinge on speculation of a possibility that valve flap (15) of Simpson et al. might "droop" 
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away from the valve seat. There is no support in the disclosure of Simpson et al. which 
forms a basis for such a position. The mask body of Simpson et al. (fig. 1 ) is disclosed 
as filtering inhaled air and releasing exhaled air through exhalation valve (fig.2). The 
mask of Simpson et al. is disclosed as being worn by persons in which the ambient 
atmosphere contains gaseous or vaporous contaminants (page 1, lines 24-28). In order 
for the mask of Simpson et al. to function as it is intended (and there is no reason to 
even suspect that is does not), the exhalation valve (fig.2) must remain closed until a 
wearer exhales; otherwise, gaseous or vaporous contaminants would leak into the 
interior of the mask body and be inhaled by such a wearer. 

Appellants' argument that McKim constitutes nonanalogous art because it has been 
held that a prior art reference must either be in the field of applicant's endeavor or, if 
not, then be reasonably pertinent to the particular problem with which the applicant was 
concerned, in order to be relied upon as a basis for rejection of the claimed invention. 
See In re Oetiker, 977 F.2d 1443, 24 USPQ2d 1443 (Fed. Cir. 1992). In this case, is is 
submitted that one of ordinary skill would look to the art of valves (which includes 
McKim ('618)) to address problems associated with the effectiveness of valve seating of 
a va | ve element which is used for controlling the direction of flow of breathable air 
through such a valve. McKim clearly addresses the problem of effectiveness of valve 
seating by non-aligning the flap retaining surface and the seal surface relative to each 
other thereby providing effective seating without float or bounce after each opening 
(col.1, lines 64-72). 
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Appellants 1 argument that the valve of McKim lacks the required flexibility of 
applicant's invention is disagreed with because McKim (figs.1 and 3) illustrates flexibility 
of the valve flap (14). Further, the manner of bending illustrated in figs.1 and 3 of McKim 
inconsistent with appellants definition of a "...the flap can form or bend in the form of a 
self-supporting arc when secured at one end as a cantilever and view from a side 
elevation...". Finally, no particular degree of flexibility is quantitatively and/or structurally 
defined in any manner which is unobvious over the prior art combination of Simpson et 
al. as modified by McKim. 

Appellants 1 assertion that the examiner has not provided any teaching, suggestion 
or motivation to combine the prior art to Simpson et al. and McKim is not accurate. As 
set forth above in the body of the rejection, the reason for combination of Simpson et al. 
with McKim is because it would have provided for quick effective seating without float or 
bounce after each opening as taught by McKim (col.1 , lines 64-72). 

Appellants' assertion that Simpson et al. and McKim each present very good 
evidence of a lack of motivation to combine their respective teachings because no one 
of ordinary skill in the respirator art has made use of the teachings of McKim in making 
an exhalation valve is not accurate because examples of the use of the manner of 
mouting valves as taught by McKim do exist in the respirator art. The mounting of 
flapper valves in the respirator art by clamping a stationary portion of the flap in a 
different plane than the sealing surface (i.e. seat) resulting in a curved configuration 
which physically biases a free end of the valve to a closed position is well known (see 
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fig.3 of Simpson et al.). Another example is seen in the prior art to Matheson (cited but 
not applied) U.S. Patent 2,999,498, fig.8 and col.1, lines 38-46. 

Appellants' argument that the prior art fails to teach or suggest the advantages of 
applicant's can provide is disagreed with because appellant is arguing against the 
references individually and one cannot show nonobviousness by attacking references 
individually where the rejections are based on combinations of references. See In re 
Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981 ); In re Merck & Co., 800 F.2d 1091 , 
231 USPQ 375 (Fed. Cir. 1986). 

Finally, the question of whether McKim constitutes non-analogous art has been 
addressed and settled in a previous appeal to the Board of Appeals in appellants' 
related application 08/240,877 in which the Board of Appeals upheld the prior art 
combination of McKim with other prior art references including Simpson et al.. 


For the above reasons, it is believed that the rejections should be sustained. 
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